United States Court of Appeals 

for the 

District of Columbia Circuit 



TRANSCRIPT OF 
RECORD 



TRANSCRIPT OF RECORD. 


Court of Appeals of the District of Columbia. 


JANUARY TERM, 1918. 


No. 3146. 



<;koi;<;k s. knci.k. aitki.i.ant. 


VS. 


KORKKT II. MrXKILL. 


aitka i. ruoM rni-: si* i*ui-:m k mrirr or tiik ihsthht or 


roi.r.MisiA. 


FILED DECEMBER 17, 1917. 
PRINTED JANUARY l. r >, 1918. 




Court of Appeals of the District of Columbia. 

JANUARY TERM, 1918. 

No. 3146. 


vs. 


APPKAI. FROM THE Sl’PREME COFRT OF TIIE DISTRICT OF 

COLUMBIA. 


INDEX. 


Original. Print 


Caption . a 

Rill for injunction. j 

Exhibit 1—Affidavit of Henry E. Davis. 4 

Exhibit No. 2—Affidavit of Alvin L. Xewinyer. 7 

Exhibit .1—Letter, dated August 7. 1014. S 

Exhibit “B” No. 4—Agreement of May 2.". 1014. 10 

Subpoena to answer. pi 

Marshal's return . H 

Rule to show cause. 44 

Marshal's return . 12 

Order for appearance. 12 

Motion to dismiss. 42 

Answer of defendant to rule to show cause. 44 

Exhibit “A"—Partial charge to jury. 21 

Exhibit “B"—Opinion of Mr. Justice McCoy. 22 

Reply to defendant’s answer. of* 

Affidavit of Henry E. Davis. 20 

Decree dismissing bill of complaint. 22 

Ap|N*al noted by plaintiff. 22 

Memorandum: Bond for costs on appeal approved and filed_ 23 

Designation of record. 23 

Assignments of error. 23 

Clerk's certificate. 2T> 


1 

I 

3 


t> 


s 

K 
9 
12 
12 
I *> 
17 
IS 
IS 
in 
19 
19 
19 


J udd & Detweiler (Ixc.), Printers, Washington, D. C., December 28, 1917. 

9 






























Court of Appeals of the District of Columbia. 


No. 3140. 


George S. Engle, Appellant, 
vs. 

Hubert II. McNeill. 


a Supreme Court of the District of Columbia. 

Equity. No. 3ooo<. 

George S. Engle, Plaintiff, 
vs. 

Robert II. McNeill, Defendant. 

United States of America. , 

District of Columbia , ss: 

' Re it remembered, That in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 


1 Bill for Injunction. 

Filed November 8. 1917. 

In the Supreme Court of the District of Columbia. 

Equity. No. 35557. 

George S. Engle, Plaintiff, 
vs. 

Robert H. McNeill, Defendant. 

To the Honorable Justice holding said Court: 

1. The complaint of the above named plaintiff respectfully states 
in his own behalf and in behalf of the American Elementary Elec- 
1—3146a 
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trie Company of Arizona, that said Plaintiff is a resident of the city 
of Washington, District of Columbia and is President of said Arizona 
Company. 

2. That the Defendant i- a resident of the city of Washington. 
District of Columbia. 

3. That this Pill is liled and action in Equity sought as an as¬ 
sistant judicial procedure to a Court of Law in furtherance of Jus¬ 
tice. 

4. That tlie Defendant brought an action at Law against said 
plaintiff and said Arizona Company and recovered judgment in the 
District Court, in the city of Washington, totaling $430.45, includ¬ 
ing cost. Which judgment the Plaintill alleges is fraudulent. 

5. The Plaintiff is remediless at Law. that plaintiff s Counsel made 
a Motion for a new trial which was overruled and procured an order 
for time to settle the Pill of exceptions. The Case was appealed 

by Defendant* by filing a supersedeas Pond to the Ap|*41ate 

2 Court of the District of Columbia. 

0. Plaintiff s Counsel made a mistake and had a misunder¬ 
standing a* to the time for settling Pill of Exceptions, which is ex¬ 
plained in the Affidavits of Henry L. Davis and Alvin L. Newmyer, 
copies of which are hereto annexed and respectively marked, Ex¬ 
hibit No. 1 and 2. and made a part of this complaint. 

7. Said Plaintiff filed a petition for himself and in behalf of said 
Company in said Appellate Court of the District of Columbia, set¬ 
ting forth the mistake and also a copy of written agreement signed 
by said Defendant. McNeill, and said Plaintilf. Which is a bar to 
said.Suit at Law and judgment, and in the petition alleged that 
the Plaintiff nor said Company did not owe Defendant anything 
and had settled with him for $150 which settlement appears m De¬ 
fendant’s letter, a copy of which is hereto annexed and made a part 
of this complaint, marked Exhibit No. 3. and also prayed in said 
petition that a rule may he entered for said Defendant to show cause 
why the suit was not barred and for a time to be fixed in which 
to settle the Mill of Exceptions. 

«S. The Appellate Court did not take jurisdiction as Plaintiff is 
informed and believes by Maiding down the mandate. 

1). By reason of the premise- the Plaintiff has been deprived of 
his Day in Court to l>e relieved from a judgment based upon false 
testimony which make- the judgment fraudulent and in violation 
of the Statute of Fraud-, a- Defendant testified that he had a verbal 
agreement with said Plaintiff, to be employed as Ceneral Counsel 
for the Company, and that the agreement was broken, therefore 
he brought suit and recovered said judgment based upon the 

3 verdict of the Jury, which verdict was unwarranted. 

Iff. By rea-on of the premise-, Plaintilf prays for a Pule 
of this Court, commanding said Defendant to show cause on a day 
certain, why a temporarv restraining order should not he made and 
issued, commanding said Defendant to do no act to collect said 
judgment until the hearing of thi- case in Equity, also prays for 
process of Subpoena to Defendant to issue* out of and under seal of 
this Court, directing him to appear in this case. 
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11. Rlaintiil also prays tor a decree of this Court upon testimony 
• ^ be taken, thnt lKlemlant take nothing by said judgment in the 
t ourt of Caw and that said written agreement so signed by said 
I hunt ill and I defendant, he decreed to he a bar to said action at 
I^aw. and that said verbal testimony in violation of Statute of 
frauds to prevent perjury he stricken out, thereby removing the 
basis of his judgment and said judgment at Law held for naught. 

CEO. 8. ENGLE. 

George S. Engle appeared More me this <>th dav of NovomM* 
H>17, and on oath says: 

That he has read the foregoing Kill in Equity, and that the same 
i> true except a^ to those matters stated upon information and l>elief. 
which lie believes to lx* true. 

GEO. S. ENGLE. 

Subscribed iV sworn to before me Nov. 7. Ibl7. 

L R. YOUNG, Cl'k, 
l»y V. E. CUNNINGHAM, 

I **’t CPk. 


Exhibit No. 1. 


Copy. 

In the ( ourt of Appeab <»| the District of Columbia. 

In the Matter ot (ikorokS. Engle and the American Elementary 

Electric Company. Petitioners. 

A ljitlnrif of /Intrff I'. Doris. 

DISTRICT OK Cdl.l MlilA. ss : 

before me. a Notary Public, in and for the District of Columbia, 
personally appeared Henry E. Davis, who. being by me first duly 
sworn, deposes and says: 

I was ot counsel tor tin* above-named petitioners, defendants in 
cause No. 1 At Law. in the Supreme Court of the District of 
1 olumbia. wherein Robert II. McNeill is plaintiff, and partieipated in 
the trial thereof throughout, including the hearing of the motion for 
a new trial thereof. 

The said cause* is an action at law against the defendants for a 
balance alleged to be due on quantum meruit for professional services 
claimed to have been rendered by the plaintiff for the defendants. 
The defense to the claim of the plaintiff was that he had been paid 
in full, and this defense was undertaken to he met by the plaintiffs 
claim that he received the amount paid him as in full upon an ex¬ 
press verbal agreement that in consideration of him so doing he waft 
to lx* employed by the defendant conipanv a* 1 its general counsel. 
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and that this agreement hud Wen violated bv the said com- 
o pany. 

• •a 0b j ect ! on to . tbe admission of testimony offered bv the 

plaintiff respecting this alleged agreement, upon the ground that 
it w.os not actional le. as contravening the provisions of the Statute 
of Frauds, so-called, was overruled by the Court, and the proffered 
testimony was admitted: and over the objection and exception of 
the defendants the Court instructed the Jurv, iirst. that the burden 
of proving that the payment admitted bv the plaintiff was in full 
\\a.s upon the defendants, and sceondlv, that if the agreement 
claimed by the plaintiff had been made and violated, be was entitled 
to recoxer upon a cjuantum meruit for bis services as though the 
sai< agreement bad not been made: the contention of the defendants 
being that on his own showing the plaintiff’s right of action, if anv 
w.i> on the agreement and for its violation, and not in general as¬ 
In addition, a motion was duly made and denied that a juror be 
withdrawn and the cause continued, for improper conduct of coun¬ 
sel for plaintiff in the ease in his Examination of the defendant 
’ an y J . ex( i e I ) ^°n to this action of the Court was also duly taken! 
lhe verdict in the case was rendered on the 17th dav of Mav, 1917 
and the judgment, after motion for a new trial was*overruled was 
rendewl on the 10th day of July. 1!M7. On lhe 30th dav of July 
1J1<, the lime for submitting and settling the hill of exceptions on 
the appeal of the defendant- was dulv extended until and includin'' 
the 17th day of September, 1917 . 

While this cause was pending, another cause, in which the defend¬ 
ant, Engle, was (lefendant, was also pending, and in the 
latter cause the time lor Hibmitting and settling the hill of 
exception* was extended until and including the first day of 
October, 191 <, and until the di-closure to the contrary hereinafter 
mentioned, counsel who procured the order for the extension of the 
time herein as aforesaid, namely. Alvin L. Xcwniyer. Es»i„ as well 
as I, was of the belief that the time in each of the said causes had 
x?cn so extended until and including the same dav, namelv, the 
first day of October aforesaid. 

I was absent from the city of Washington and ilie District of 
Colum m, with the exception of an interval between llie evening 
of the . h and the evening of the 10th day of that month, from 
the afternoon ot September 2nd, to that of September 18th ultimo 
.and after my return to the city I wa< eomnmnieated with respect¬ 
ing the preparation and submission of the bill of exceptions herein 
bv Mr Xowmver. who. with me, was still in the belief that the time 
for submi ting the same would not expire until the 1st day of Oeto- 
ber, instant, and almost immediately after so communicating with 
me, Mr. Xewmyer informed me that inspection bv him of the rec¬ 
ord showed that the time had expired on the 17th dav of September 
as aforesaid. * 1 

Thereupon Mr Newmyer, with my concurrence, requested of eoun- 
sel for the plaintiff his assent to an extension of time in the premises 
which said counsel said that he felt obliged to refuse and thereupon 
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the appeal heroin was docketed and dismissed, as by the record ap¬ 
pears. 

In my opinion certain at least of the exceptions taken bv the de¬ 
fendants in the trial as aloresaid were well taken, and material, 
„ and, if heard should and would result in the reversal of the 
' judgment of the Court below. The defendants on their ap- 
peal, gave a good and sufficient supersedeas bond, which is 
still in force, and, according to the Statute in such case made and 
provided, the judgment in the cause is bearing interest at the rate of 
six (b) per centum per annum. 

HENRY E. DAVIS. 

Subscribed and sworn to before me this 18 dav of October 1917. 
f SEAL -1 CHESTER R. SMITH, ’ 

Notary Public. 

Exhibit No. 2. 


Copy. 

In the Court of Appeals of the District of Columbia. 

In the Matter of George S. Engle and the American Elementary 

Electric Company. Petitioners. 

District of Columbia, ##.* 

^ ewi l 1,ver? ^ng i' Ivt duly sworn, on oath depose# and 
say that I have read and know the contents of the affidavit of Ilenrv 
I ua is, hereto annexed and to be filed herewith, and to mv own 
knowledge the matters and things therein stated are true except as 
to the duration of the absence of Mr. Davis from the District 

* ()1 Columbia, which on information and belief I believe to be 

true. 

1 concur in the opinion expressed by Mr. Davis as to the merit of 
he exceptions referred to by him and the efficiency of the same if 
heard, to cause the granting of a new trial. 

ALVIN L. NEWMYER. 

. rt ^J? b9cn,)e d sworn to before me this 18 day of October A I) 
191/. 

H. W. HODGES, 

Clerk Ct. App’h, D. C. 

Exhibit 3. 

Copy. 

August 7, 1914. 

American Elementary Electric Co., National Hotel City. 

Gentlemen : When I settled with your Company for the nominal 
fee T received in vour ease before .Justice Stafford, it was on the dig- 
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tiiict proposal by l*oth your President and General Manager and your 
Secretary, tliat subsequent to >uch settlement I wa* to be the (Jeneral 
( ounsel ot your Company. 1 settled with you on the basis I did 
upon that representation and agreeement. and abated mv fee aeeount 
by $100.00 in consideration of this understanding. It is now very 
hard for me to understand your letter stating that Mr. l>avis hu* 
been your (General Counsel dnee April J7tb. Hie fact that 
Mr. Davis is now considered by you as your General Counsel 
is perfectly satisfactory lo me. but it i' not satisfactory to 
me, nor will I do it, to report to him. or to ouvhody else e\<*ept mv 
client, on business which I received direct and which 1 have* handled 
individually and alone without even a Higgcstion from auvone else, 
nor do 1 think .Mr. Davis, in view of all tin* courteous consideration 
I have given him in business and proles-ional matters. would expect 
mo to do so it In* knew all the circumstances, and I am sending him 
a copy of this letter so that he will know the circumstances. I must 
also respectfully deny the right of Mr. Davis, under the rules that 
prevail among lawyers, to interfere in any way with the management 
of the collection of the judgment obtained before the Auditor, or the 
collection of the note agaiiM Mr. Richardson and another, or the 
prosecution of tin* suit against Mr. Crain, until after my for 
services in these matters have been adjusted and paid, and I do not 
l»elieve that Mr. Davis will do so or attempt to do >n. 

As soon as the three matter^ above mentioned arc linaliv adjn*tcd. 
or in case* you preter it. as soon a* they are withdrawn from mv hands 
and my It*t»s paid for services already rendered. I shall be glad to 
have Mr. Davis take charge of them and all other work for your 
Company without in* any way interfering with him. and in fact. I 
will assist, him in any way I can by -ix in- all the information about 
any matter which may have come into mv pos.«es>ion. 

Nothing less than the above is fair to me. and I am sure this will 
l>e readily recognized by Mr. Davi* when he read* the copy of t|,i* 
letter, which 1 am sending. 

Yours trulv. 


(Signed ) 


i:oiskkt n. m< neill. 
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Copy. 


Washington, D. C., May 2o, 19N. 

It is hereby agrecnl by between Attorney Robert II. McNeill and 
(leorge S. Etude and the American Elementary Electric Company 
and its subsidiary companies, that all charges’for said Attorney’* 
services must be agreed upon and the amount fixed in writing lie fore 
rendering bills for such service's. 

(Signed) GEORGE S. ENGLE 

(Signed) ROBERT IT. McNEILL. 
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SfHl. to . 1 H filler. 

Issued November 8. 11)17. 


The President ol the l nited States to Robert II. McNeill, Defendant: 

You are hereby commanded to appear in this Court on or before 
the tenth day, exclusive of Sundays and legal holidays, after the day 
ot the service of this subpoena upon you and answer the exigency of 
the Hill, under pain of attachment and such other process of con¬ 
tempt as the Court shall award; and if your appearance in this suit 
be not entered in the Clerk s Ofliee within said time the bill 
11 may be taken for confessed. 

\\ itness. The Honorable J. Harry Covington, Chief Justice 
of said Court, the 8 dav of November. A. I). 1917. 

(seal. ] JOHN R. YOUNG, 

Clerk'. 

By Cl IAS. B. COFLIN, 

Assistant Clerk. 

I*. 1*.. Attorney. 


Marshal's Ititora. 

fcerved copy of within on Robert II. McNeill, personally on 
November 8. 1917. 

MAURICE SPRAIN, 

l . S. Marshal. 

II. 

Huh- to Shotr (’aase. 

Filed November <8. 1917. 

****** * 

l pon consideration ot the bill of complaint tiled herein, it is by 
the Court this Sth day of November, 1917. ordered, that the de¬ 
fendant. Robert II. McNeill, show cause, if any be lias, on or before 
Friday, November 10. 1917, at 10 o'clock A. M. why a temporary 
restraining order should not be issued commanding tbe said defend¬ 
ant to do no act directly or indirectly to collect tbe judgment herein 
mentioned pending tlie final determination of this cause. 

ASHLEY M. GOULI), 

J ustice. 


12 


.1/ arshal's Jleturn . 


8 . 


Served a copy of the within rule on Robert II. McNeill, November 
1917, personally. 

MAURICE SPLAIN, 

U. S. Marshal. 
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Order for Appearance. 

Piled November 9. 1917. 

*******c 


The Clerk of said Court will enter my appearance for defendant 
and furnish me copy of Hill. 


JAMES \V. McXEILL, 
Attorney, Woodward Buildiny. 


Motion to Dismiss. 

Filed November 12, 1917. 

******* 

Comes now the defendant by his attorney, James W. McNeill, and 
moves the court to dismiss the above entitled cause and for grounds 
therefor urges: 

1. That iq>on the allegations of the Bill of Complaint this Honor¬ 
able Court is without jurisdiction to award equitable relief for that 
no equity cause of action is alleged. 

2. That upon the allegations of the Bill of Complaint the 
13 plaintiff in said cause is not entitled to equitable relief. 

3. That the American Elementary Electric Company of 
Arizona is not made a party plaintiff to said cause and is not in court, 
and for that reason the court is without jurisdiction to pass any 
order affecting the rights of the defendant in this cause as against 
the said company. 

4. That it api>ears from said bill that the defendant herein recov¬ 
ered a final judgment against Geo. S. Engle, plaintiff herein and the 
American Elementary Electric Company of Arizona and that an 
appeal was taken therelrom to the Court of Appeals of the District 
of Columbia but not perfected and that said Court of Appeals, upon 
petition of the defendant herein, has permitted said appeal docketed 
and dismissed and the case thus finally disposed of, and for that 
reason the plaintiff herein is not entitled to the equitable relief in the 
form of a Writ of Injunction as prayed. 

5. That paragraph nine in the Bill of Complaint is scandalous, 
false aand scurrilous and should be stricken out and for naught 
considered. 

Respectfullv submitted. 

JAMES W. McXEILL, 
Attorney for Defendant. 


Geo. S. Engle, Esq., 1305 X St. X. W., Washington, D. C. 

Dear Sir: Please take notice that I have filed and will bring to 
the attention of the Justice holding the Equity Division of 
14 the Supreme Court of the District of Columbia on Friday, 
November 16th, 1917. at 10 o’clock A. M. or as soon there¬ 
after as I may be heard. 

JAMES W. McXEILL, 

Attorney for Defendant . 
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Answer of Defendant to Dale to Show Cause. 

Filed November 16, 1917. 

******* 

District of Columbia, To wit: 

Before me, a Notary Public, in and for the District of Columbia, 
personally appeared Robert II. McNeill, who, being by me first duly 
sworn, in answer to tbe rule to show cause heretofore issued in the 
above entitled cause, deposes and says: 

I am plaintiff in cause #58471, At Law, in the Supreme Court of 
the District of Columbia, wherein George S. Engle and American 
Elementary Electric Company are named as defendants and in the 
trial of said cause, 1 testified, in my own behalf, substantially as fol¬ 
lows : 

That during the year 1914 and particularly during the months 
of March, April, May, June, July and August of said year I ap- 
]>eared for and represented, as attorney, in conjunction with Mr. 
John Ridout attorney, the defendants in the Supreme Court of the 
District of Columbia in a certain Equity Cause then therein pend¬ 
ing entitled “Charles It. Normandy and others against George S. 

Engle and American Elementary Electric Company, M 
15 Equity Cause #32589, at the special instance and request of 

said defendants; that said Equity Cause involved an applica¬ 
tion for a receivership of said American Elementary Electric Com¬ 
pany and an accounting by said Electric Company and its co-defend¬ 
ant, Geo. S'. Engle; by the Bill of Complaint it was charged that 
large sums of money amounting to more than Sixty Thousand Dol¬ 
lars ($60,000) had been collected and received bv said Engle on be¬ 
half of said Company and had been by him improperly expended 
and wasted; that the said American Elementary Electric Company, 
dominated and controlled absolutely by the defendant Engle, had 
issued to said Engle many million dollars worth of its capital stock 
for certain patents and patent rights, owned or claimed by said Engle 
relating to improvements in Electric Batteries; that said defendants 
were promoting and exploiting said patents and patent rights to the 
complainants therein and many others by misrepresentation, fraud 
and deceit, and that the complainants in said cause had been de¬ 
ceived aand defrauded thereby; that upon the allegations in said 
Bill of Complaint a certain Writ of Injunction had l>een issued by 
one of the Justices of the Supreme Court of the District of Columbia, 
temporarily suspending operations of said defendants, prior to mv 
employment as attorney by the said defendant. 

That I, in conjunction with attorney, John Ridout represented 
said defendant- in said cause at the hearing of a motion to dissolve 
the said temporary injunction before Mr. Justice Stafford: that at 
the hearing I made the principal argument and examined all the 
witnesses and secured a dissolution of said temporary injunction, & 

2—3146a 
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(he dismissal of the Bill of Complaint; that prior to said 
10 hearing 1 prepared the answers of the defendants and many 
supporting affidavits; that my legal services rendered prior 
to and at the hearing aforesaid before Mr. Justice Stafford were 
reasonably worth the sum of Two Hundred Fifty Dollars ($250.); 
that I rendered bill against said defendant for said amount and said 
defendant, Engle objected thereto and urged me to reduce the same 
to One Hundred fifty Dollars ($b>0.) in consideration of and upon 
agreement that I should he General Counsel of said Defendant Com¬ 
pany; considering that the legal work of 11 le said Company would 
l»e of considerable financial value to me and on that account and in 
consideration of my employment as General Counsel I reduced my 
bill from Two Hundred Fifty Dollars ($250.) to One Hundred 
fifty Dollars ($b>0.) as requested by said Engle; later, upon learn- 
ing that another attorney had l>een employed as General Counsel 
for said Company. I demanded payment of the One Hundred 
($100.) balance due me for legal services rendered prior to and at 
the hearing before Mr. Justice Stafford and payment was refused by 
said defendants. 


That subsequent to the dissolution of the Writ of Injunction the 
court passed an order referring the cause to the Auditor of the Court 
"ith instructions to determine the amount of damages to which the 
defendant * m said cause were entitled by reason of the improvident 
application for and issuing of said temporary injunction; thereupon 
I was instructed by the defendants to proceed and continue to rep- 
lesent them before said .Auditor; pursuant to said instructions ami 
employment I attended numerous hearings Ijefore said Auditor and 
submitted proof l*»fore him as to damages sustained by said 
1< defendants; that prior to the numerous hearings before said 
Auditor I interviewed many witnesses and at the final hear¬ 
ing argued the case before the Auditor and had general charge of 
the matter and secured from said Auditor a report awarding tcTaaid 
defendant- substantial damages by reason of the improvident issue 
of the temporary \\ rit of Injunction aforesaid and subsequent thereto 
I represented said defendant liefore the Supreme Court of the Dis¬ 
trut of ( oliunhia and urged the ratification of said Auditor's report. 

I testified in the trial of this ca-e in the court below that my legal 
services l>efore Mr. Justice Stafford, and prior <o the dissolution of 
the Writ of Injunction were reasonably worth the sum of Two Hun¬ 
dred Fifty Dollars ($250.) ami on that account I had I>een paid 
One Hundred Fifty Dollars ($150.) leaving balance of One Hun¬ 
dred Dollars ($100.) due. and I further testified that the legal 
. me rendered before the Auditor of the Supreme Court 
subsequent to the dissolution of the Writ of Injunction were reason¬ 
ably worth Four Hundred Dollars ($400.); that the balance due 
me on account wa* Five Hundred Dollars ($500.) and that I had 
demanded payment thereof and payment had been refused. 

I further te-tified that I had no expre-s agreement with said 
defendant for my compensation for legal sendees in Equity Cause 
#32589, and that my charge of Six Hundred Fiftv Dollars ’($050 » 
was reasonable; that only ($150.) One Hundred Fifty Dollars had 
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' Med m,v action At Raw in the Municipal Court of the District 

of Columbia for the recovery of Five Hundred Dollars ($.',00 ) 

and said cause was carried up from said court to the Supreme 

Court by a Writ of Certiorari, applied for and obtained bv 

.. , \ c / 1 endant Engle upon his affidavit in accordance \vitii 
Matuu* relating thereto. 

The cause was tried in the Supreme Court before Mr. Justi.e 

\ ^' an ^. a j urv l n May. 1 ; after the conclusion of all the evi- 
dence and lefore the argument of Counsel was made to the jurv, 

• lr. Justice McCoy passed to the Counsel for respective parties a 

n,ark,s ‘‘Dartial Charge to the Jury", which is h'creTat- 

herewith 1 " A iUI<1 Hsked <•> >*“ considered in connection 

In r \ *T'V'r 1 ' lla<l ,ieen concluded and the presiding 

r ! 81< \ delivered Ins charge to the jurv. the jurv retired and 
af er brief c.,nsideration iTturn<.d a verdict in mv favor for Three 
Hundred hi^hty l ive Dollars (ipttSo.). 

After the lapse of a short time Messrs. Henrv K. Davis * Alvin 

* Ne ."'". l '; cr 11 tnotiim for a new trial ai.d said motion was 

a relied elul-orateiy and at length by Mr. Henry K. Davis; the court 
took the motion for a new trial under advisement and held it under 
consideration for some time before rendering a written opinion 
and passing an order thereon overruling said motion for a new 
tnal. I attach hereto as my Exhibit "l!” an exact copv of the 
opinion rendered by Mr. Justice McCoy ami ask that sai l opinion 

considered in connection herewith. H 

\Vhen the time limit for tiling bill of Exceptions and Tmiiscript 
of Record on Appeal, a-, rcpiired by the Rules of this Couri and 
the Rule of the < ourt of Appeals of the District of Columbia was 
about to elapse. I am informed that. Mr, Xewmver. Counsel 
M *! ,r defendants, re,,nested of ,„ v attornev an extension of 

, I, ii""f‘ iV ,d "!'■ 1,M,,r, ":y ’ywl to 11" extension of time for fil- 
'iv? 5l , K.xeeptions until September 17th, 1917. and for filing 
rranser.pt of Record on Appeal in the Court of Anneals until 
September 29th 1917; that thereafter no action was taken bv the 
defendants or their Counsel within the extended time limits; mv 

'ioi- M< i' ,nfon,,s 1,10 m the early part of the month of Oetober 
191/ ho was approached by Mr. Xewmver a second time with a 
re/pio.4 that lie stipulate for a sivoml extension, which be refuel 
for ^ood and sufficient reasons. ? 

On the - day of October, 1917 my attorney informs me that he 
applied to he clerk of this Court for the Certilieate allowed bv 
Rule 1o of the Court of Appeals, in ea-c^ wherein npi>ellants fail to 
pertect. apfieal 'vithiii the time preserilied and said elerk of this 
Court issued and delivered si,eh Certificate to mv sai.l attornev 
who filed same in the Court of Appeals in the District of Columbia 
mth petition to be allowed to docket and dismiss said appeal and 
said petition was allowed and said appeal docketed and dbmi*sed 
m the Court of Appeals; that within the 15 davs allowed bv Rule 
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of the Court of Appeals the plaintiff herein and the American 
Elementary Electric Company tiled a petition, with several exhibits 
attached, in the Court of Appeals, proving said Court to recall its 
order dismissing said appeal, and without argument for or against 
said petition the Court of Appeals dismissed slid petition and the 
mandate of said Court was. in due course, passed down to the clerk 
of this Court and my attorney informs me that he gave notice to 
Counsel for the plaintiff herein and American Elementary Electric 
Company and also George W. Hay, surety on the suj>ersedeas 
20 loud, to the effect that if payment of the judgment was not 
made within a specified time that he would request the clerk 
to issue execution on the judgment, and Immediately thereafter the 
plaintiff herein filed his Hill of Complaint and applied for the Rule 
to Show Cause to which the aforegoing is my answer. 

Considering the facts hereinabove*stated and the fact that the 
judgment complained of was obtained before Mr. Justice McCoy 
and a jury and the further fact that the plaintiff herein and the 
American Elementary Electric Company were represented in said 
cause by Messrs, llenrv K. Davis A Alvin L. Newmyer, recognized 
as high-class attorneys and members of the Bar of this Court, it will 
surely appear to the court that no fraud was practiced upon the 
plaintiff herein or the American Elementary Electric Company in 
the obtaining of the judgment attacked by the Bill of Complaint 
fded in this cause. 

ROBERT 11. McNEILL, 

Respondent. 

JAMES W. McNKJLL. 

Att'y for Respondent. 

Subscribed and sworn to lxdore me this loth dav of November 
1917. 

[seal.] FRANK C. FARRELL, 

Sot ary Public. 


Exhibit “A.’’ 


Law. No. 58471. 


Robert II. McNeill, Plaintiff, 
vs. 

George S. Engle et al., Defendants. 

Partial Charge to the Jury. 

The plaintiff claimed that the reasonable value of his services up 
to and including the time when a reference was made to the Audi¬ 
tor to ascertain the amount of damages suffered by the defendants 
in the equity cause by reason of the issuance of a restraining order 
was the sum of $250. He made a demand for that amount and 
was paid $150.. which he says he accepted in full for the claim made 
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on the understanding however (h it lie was to be retained as general 
counsel for the defendant, The American Elementary Electric Co. 
it is admitted that he was not so retained; therefore if you find 
that the services up to that time were reasonably worth more than 
*> oU., and the burden is on the plaintiff to prove value by a fair 
preponderance of its evidence, lie is entitled to recover for such ser¬ 
vices except as hereafter stated such additional amount as they were 
worth, hut not to exceed $100. 

1 he plaint ill claims that the reasonable value of his services be¬ 
fore the Auditor was the sum of $400. It is admitted that he ren¬ 
dered the services ami except as hereafter stated he is entitled to 
reco\ er such amount as you find such services were rasonably 
worth, but not to exceed $400, and the burden of proof is 
on him as I have stated. 

The defendants claim that when the sum of $50., part of the 
$lo0, was paid it was on an agreement, between the defendants and 
the plaintiff* that the plaintiff* should accept that amount in full 
for all sendees renderd in the ease of Smith against the defendants, 
and to be rendered, up to and including the time when the Auditor 
should report and his report should be passed upon. If such was the 
agreement and the burden of proof is upon the defendants to prove 
it by a fair preponderance of evidence that it was then the plaintiff 
is not entitled to recover anything and your verdict should be for 
tho defendant. 


Exhibit “E.” 
Opinion. 


Phis cause is belore the court on a motion for a new trial. The 
grounds in support of the motion for a new trial are set forth in 
tho motion, the principal ground being that the court charged the 
jury that the burden of proving payment, being an affirmative de¬ 
fense, although made under a negative plea, was on the defendants. 

iiefl\ * 411101 ! the cause prevents an action by the plaintiff against 
the defendants for legal services rendered to said defendants by the 
plaintiff, at their special instance and request, and for which they 
agreed to pay. To the declaration, the defendants filed two pleas, 
first, that “they did not promise as alleged” and second that 
“they are not indebted as alleged.” The affidavit of defense 
set up the payment on account to the plaintiff of the sum of 
$100., and later an additional sum of $»>0., “which sum the plaintiff 
agreed to accept, and did accept, as a balance in full for his services 
in the said cause.” 

In .Melon v. Muffino, 1*29 Cal. 514, the Court says: “The ques¬ 
tion is not one of pleading but of evidence; not what must be al¬ 
leged but where the burden of proof lies. The general rule is that 
a party is not called upon to prove his negative averments although 
they may be necessary to the pleading.” This states the view of 
the court on the present motion and goes further than the present 



14 


GEORGE S. ENGLE VS. ROBERT II. MC NEILL. 


ease requires, liecatisc there is no averment of non-payment in the 
declaration. 

Just localise evidence of payment can he given under a plea of 
“not indebted the atlirmative nature of the defense of payment 
is not changed. 

IxtcIi v. Brashier. 104 N. Y.. Id7. 
ibrewer v. King, 140 App. Div., 720. 

Machine Co. v. Kukuciaka, 147 N. V. Supp., :>d2. 

Does v. Ilitseh Bros., 120 N. Y. Supp., 01. 

Damher v. Lewis et al.. Idl N. Y. Supp., 77S. 

MeCregory v. Prescott, d Cush.. 07. 

Jewett v. DrajKT. N<S Mass., 404. 

Clarke v. Murphy, 104 Mass., 400. 

Stewart v. Lord, US ('al.. 072. 

Kvans’ Estate. 00 Penn. Sup. Ct., SO. 

Ashland v. May, dl Nebr., 474. 

Iluher v. Preelen. — Maine, 247. 

Boone v. Bliss, OS 111. App., 041. 

24 Baldwin v. Clarke, (58 Mich., 201. 

Ferguson v. Dalton, ld7 Mo., 020. 

Steltemner v. Barrett, 122 S. W ., lOOd. 

Camden v. Stewart. 144 l\ S.. 104. 

Tlie motion for a new trial is denied. 

Bv the ('oilit. 

WALTER I. McCOY, 

J w<t ice. 


( ttotion of .1/ ftiionfir,s. 


The burden of proving an atlirmative Defense under a negative 
plea is on the defendants. 

Cyclopedia of Law and Procedure. Yol. 10. Page 027. American 
and English Encyclopedia of Law. Second Ed., page dS7. 

Thayer vs. Yiles. 20 Vermont. 404. 

20 Cent. Dig. tit. •‘Evidence” Sec. 114. 

72 X. Y. Appeals Div. dOO. 

70 N. Y. Suppt.. 0) 17. 

Jones on Evidence. Yol. 2. Section 170. Page 2. 

. 181, “ 21. et seq. 

Stcph. Ev.. Art. Od. 

1 Whart Ev.. section .’Id 7. 


It is respectfully submitted that the opinion of Mr. Justice Mc¬ 
Coy, herewith presented, should he given special weight, owing to 
his personal knowledge of all the facts during the trial of the 
2d case and all the questions of law presented for consideration 
during the trial of the case. 

JAMES W. McNEILL, 

Att’y for Respondent. 
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AVp/// to /)rf( I # Ansirrr. 

Kilod Novenil»er 2*‘>. 1017. 


The uUtve named Heorge S. Engle. being dulv sworn, on oath 
says: 

That the statement made on oath by said Robert II. McNeill, con¬ 
tained on the second page of liis Answer, wherein he says that he 
secured a dissolution of said temporary injunction and the dismissal 
of the Bill of Complaint, is absolutely false. That said injunction 
was held by Judge Stafford, and the Bill of Complaint, until said 
hn^le was obliged to employ Counsel of more ability than said 
McNeill, after he had settled with said McNeill on the 24th day of 
April, 1914, and did at once employ Henry K. Davis. 

This affiant says that he settled with said Robert II. McNeill on 
the 24th da\ of April, 1914, and agreed upon *100 as full com¬ 
pensation for the case which had been on trial in Court for one and 
a half days. This deponent had no acquaintance with said McNeill, 
hut his services were urged upon the Company bv a lady friend of 
. < i l a son in the employ of the Company. 

McNeill was employed to assist Mr. Ridout. who was retained bv the 
Company on the 11th day of April, 1914. and who carried the ca^e 
through the lower Court for *100. Mr. McNeill assisting 
20 him, which amount was paid Mr. Ridout for his services in 
full. 

The case came to a sudden standstill bv the plaintiffs failing to 
prove their allegations. Said McNeill after being advised by the 
affiant Engle. that tlicx had not made out anv case or proved a 
single allegation insisted on going to the expense of putting on a 
lot of witnesses for the defense, as if there was something to meet 
or answer, which there was not. Mr. Ridout agreed with said Engle 
that there was no necessity of the defense putting on anv witnesses 
and that the ease should l>e dismissed. 

Mr. McNeill made an effort by argument for the defendant and 
tried to have the case dismissed and the injunction dissolved and it 
appeared from the remarks the Court made to McNeill, that he had 
no weight or force with the Court, so Engle was obliged on behalf 
of the Company to employ said Henry E. Davis, to have the case 
dismissed and injunction dissolved and get possession of the Com¬ 
pany’s hooks held by the Court. 

F. Edward Mitchell had been acting Attorney for the Company 
he having possession of the paper- and documents of the Company 
as associate of Lawyer Turner when he died, and as soon as Mr! 
Mitchell learned that Engle had employed Robert 11. McNeill to 
assist Mr. Ridout, he withdrew from the’case, notifying said Engle 
that he would not associate with Rotart II. McNeill in anv case hut 
refused to give said Engle the reason whv. 

On the 27th day of April, '1914. Henry E. Davis was employed 
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by the Company and made his first appearance in Court that 
-7 day, before Judge Stafford, who was expected to render a de¬ 
cision but did not. \\ lien Mr. Davis procured the dismissal 
of the case, he obtained an order from the Court to assess damages 
and costs l>efore Auditor Dent. 

On May 25, 1014, said Kobert II. McNeill called at the Company’s 
office for a conference in regard to who was to look after the case for 
assessing damages before the Auditor. McNeill was informed by 
Engle that Mr. Davis would have no time to attend to this matter 
and said McNeill should attend to the finishing of the case before 
the Auditor. 


On the 25th day of May, 1914, when said McNeill called at our 
office and was given a case against Mr. Craig to bring an action in 
rem for a conversion of funds to his own use, which belonged to the 
Company, promotion fund, and was instructed to bring the action 
in tort, in a few days his office assistant brought in a regular sum¬ 
mons in assumpsit, instead of an action in tort for conversion, in 
other words of stealing the funds belonging to the Company. On 
t^»*I.*I I nil received $2.>.00 as advance fees for that action 
against Craig and $25.00 more was to he paid him when the case 
was completed and defendant Engle is entitled to return of that 
$25.00 paid without any consideration. 

And affiant further says that ihe statement by McNeill under 
oath on page three of his Answer, to wit: “Kngie objected to my 
bill of $2.>0.00 that I rendered against said defendant for said 
amount and urged me to reduce the same to $150.00 in consideration 
of and upon agreement that I should be general counsel of said 
defendant Company. \\ hich statement is false in part, l>eginning 
with the words “In consideration of and upon agreement that 1 
should Ik' general counsel of said defendant Company.” 
28 And was so testified to be false in the proceedings in the 
Court by the Secretary of the Company and the General 
Manager. 


McNeill did ask on May 2«>, 1914, that he he allowed more money 
to go on and finish up More the Auditor and requested $100 more 
than what had Ikhui paid to him on April 24. 1914. and finally it 
was agreed that McNeill could have $50 more, making a total of 
$150, to go on and finish up the ca*o before the Auditor, defendant 
paid said McNeill $50 more on that day, May 25, 1914. in full to 
finish that work More the Auditor. 


On June 17, 1914. the first appearance before Auditor Dent was 
at 3:00 1\ M. occupying about one and a half hours, on June 22, 
1914, at 11:00 for another hour and a half, and in July, 1915, during 
Engle's alienee in Illinois a hearing was had in which McNeill ap¬ 
peared before the Auditor and allowed illegal evidence to he put in 
against the Company, which caused the Auditor to reverse his de¬ 
cision and decide against the Company, which matter l>efore the 
Auditor is still (tending and unfinished which Mr. McNeill was paid 
to finish. On June 17, 1914, and June 22. 1914, in the hearing be¬ 
fore the Auditor, McNeill appeared on lx»th occasions. 

This action of McNeill s in putting in evidence illegal evidence. 
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Kv ft ii n iof? r A U VT "; ith , !' is 8tate ! ncnt «t tlie Company’s office on 
• j r’ , lo> 1 lat ie ^ la( ^ keen under oiler of a retainer bv the other 
side for the past 90 days. McNeill publicly appeared a,fa meeting 
of the conspirators on August 18, 1915, as I am informed, wherein 
ho stated, as 1 am informed and believe, that his sympathies were 
with them, but that he could not ] 'reside at the meeting as lie was 
^ still nominally an attorney for the Company. 

When McNeill brought this action that had no merit to it 
and when lie owed defendant Kngle $25.00. this affiant is 
informed and tielieves that this action was brought among others 
at the urgent request of the leading conspirators to discredit the 

Company and falsely pretend that the ..pany was heavily in debt 

when it was not in debt to the extent of one dollar, hut this action 
"asbrought for tliepurpo.se of aiding James McNeill, the brother 
of Robert II McNeill, and the conspirators to get a Receiver ap- 
pointed to take the business of I lie Company. 

And that the leading conspirators made efforts to get others to 
bring suite against the Company which they refused to'do, knowing 
that the Company did not owe one cent to them. 

GEORGE S. ENGLE. 


Jurat . 


District of Columbia: 

., Ge o°o r ^ "I 10 s ^ lle l* *ke foregoing, appeared before me 

this day of November, 1917, and says on oath that the same is 
rue of his own knowledge except as to such matters which are stated 

to ho on information and belief, which latter matters lie believes 
to he true. 

r sEAL -] FRANK B. TIPTON. 

Commission expires November 8, 19*21. 
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Affidavit of Ilcnry E. Davis. 


District of Columbia, ss: 

Before me, a Notary Public in and for the District aforesaid, per¬ 
sonally appeared Henry E. Davis, who, being bv me first duly sworn 
deposes and says: * * 

I have been shown by the Plaintiff in the above-entitled cause 
what is said, and by me believed, to be a carlx>n copy of the answer 
of the Defendant to a rule to show cause in the said cause. The said 


j- i-» .* vuuh, in u mini v^uanes i\. i>or- 

mandy and others were Plaintiffs aiyl George S. Engle and the 
American Elementary Electric Company were Defendants), “I made 
the principal argument and examined all the witnesses and secured 
3—3146a 



18 


GEORGE S. ENGLE VS. ROBERT H. MC NEILL. 


a dissolution of said temporary injunction and the dismissal of the 
Bill of Complaint.” 

As will appear by reference to the record thereof, the said cause 
No. 82580 m Equity was instituted on. to-wit. April 11. 11114, and 
the hearing on the tem|M>rary in junction therein was had on. to-wit. 
April 22 and April 2d. 1014. on which last-mentioned day the matter 
<4 dissolving or continuing the said temporary injunction was taken 
under advisement by tin* Court. 

I pon the representation made to me by the Plaintiff herein, 
President of the said American Elementary Electric Company, and 
by the Secretary thereof, that the Defendant herein had 
dl been settled with in full and that he had no further relation 
to the case, and the exhibition to me of an entry in the check- 
!>ook of the said Company according with the said representation, 
I consented to Income of counsel in the said cause and appeared 
therein,^though not entering my appearance of record, on, to-wit, 
April 27, 1014, u|>on which day a decision upon the question of 
the said tenq>orary injunction was expected, but was not rendered. 

Thereafter no action was taken by the Court in the said cause 
until, to-wit, May b>. 1014, when on my sole representation to the 
( ourt that a certain further step therein was in my contemplation 
and following a brief consideration of the matter by the Court and 
me, the Justice presiding stated that he would hold the matter 
under advisement no longer, but would dismiss the Bill of Com¬ 
plaint, which he did. 

I make this affidavit at the request of the Plaintiff 

HENRY E. DAVIS. 

Subscribed and sworn to before me this 21st day of November 
1017. 


SEAL. 


REGINALD BET HER FORD. 

Notary Public , I). C. 
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hecrw iJismisxiny Pill of Complaint. 
Filed November 2b. 1017. 


In this case the motion to dismiss the Bill of Complaint hereto¬ 
fore filed, standing ready for a hearing and having been submitted, 
the counsel for the parties were heard and the proceeding consid¬ 
ered. 

It is thereupon this 2hth day of November. 1017. by the Court 
ordered, adjudged ami decreed that tlie motion to dismiss be al¬ 
lowed, and the Bill of Complaint lie, and the same is hereby dis¬ 
missed: and that the costs in this case arc adjudged against the 
plaintiff and that the defendant have execution therefor as in an 
action at law. 

• F. L. SIDDONS, 

J ust ice. 
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hrom the foregoing decree t ie plaintiff notes tin appeal to the 
Court of Appeals, in open court, which is hereby allowed, and the 
bond for costs is fixed in the sum of One Hundred ($100) Dollars 
and if to act as supersedeas, in the sum of Nino Hundred ($900) 


Dollars 


F. L. SIDDONS, 

Justice. 


Memorandum. 


Novelld>er 20, 1017. 


lion dfor costs on appeal approved and filed. 


Designation of Record. 

Filed November *20, 1917. 

******* 

To the Clerk of the Court: 

1 heiel>) designate for the record on the appeal in the above- 
entitled cause the following: 

All of the record and proceedings in the said cause. 

GEO. S. ENGLE, 
Plaintiff, Appellant. 


* * 
The Court erred: 


Assignments of Error. 

Filed November 27, 1917. 
* * * 


1 *. Ill holding that the hill of Complaint fails to show juris¬ 
diction in Equity of the cause of Complaint therein set forth and 


stated. 


i Li dismissing the hill of Complaint on the ground that the 
Court sitting in Equity was without jurisdiction as aforesaid. 

•C In dismissing the hill of Complaint on motion. 
d4 4. In dismissing the hill of Complaint. 

GEO. a ENGLE, 
Plaintiff, Appellant. 


do Supreme Court of the District of Columbia. 

i \\itkd States of America, 

District of Columbia, ss: 

J, John K. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered from 
to 34, both inclusive, to be a. true and correct transcript of the 
record, according to directions of counsel herein filed, copy of which 
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is made part of this transcript in cause No. 35557 in Equity, wherein 
George 8. Engle is Plaintiff and Robert II. McNeill is Defendant, 
as the same remains upon the hies and of record in said Court. 

In testimony whereof, I hereunto subscribe my name and affix 
the seal of said Court, at the City of Washington, in said District, 
this 3rd day of December. 1017. 

rsEAL.| JOHN R. YOUNG, 

Clerk 

By W. E. WILLIAMS, 

Ass t Clerk. 

Endorsed on cover: District of Columbia Supreme Court. No. 
3146. George 8. Engle, appellant, vs. Robert II. McNeill. Court 
of Appeals, District of Columbia. Filed Dee. 17. 1017. Henrv W. 
Hodges, clerk. 
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George S. Engle 
And on Behalf of The 
American Elementary 
Electric Company 
Plaintiffs 


Si 4-6 

No. 35557 


Robert H. McNeill 
Appellee 


Brief of Appellants, on Equity Jurisdiction 
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IN THE 


(tort nf Kppmla 

OF THE DISTRICT OF COLUMBIA 

George S. Engle 
And on Behalf of The 
American Elementary 
Electric Company 
Plaintiffs 

vs. 

Robert H. McNeill 
Appellee 


Brief of Appellants, on Equity Jurisdiction 
to Enjoin Proceedings at Law 


Injunction to restrain defendant McNeill from collecting 
a judgment in a Court of Law, on the ground of fraud and 
mistake of a matter of fact. 

Ordinarily a judgment in a Court of Law is Res Judicata 
and therefore an estoppel by record, but not an estoppel if 
procured by fraud. 
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DAY IN COURT 

1 he rule of estoppel does not apply when a party has been 
deprived by mistake of his Day in Court. On the other 
hand a Court of Equity will remove legal impediments to 
the fair decision of a question depending at Law and will 
prevent a party from improperly setting up a claim which 
would be inequitable and will control or set aside fraudulent 
judgments. 

Rouvier’s Institutes, section 2543. 

STATUTE OF FRAUDS 

May be pleaded in equity in bar to a suit to which the pro- 
\ isions of the Act apply. Defendant’s excuse for bringing 
suit is based on a violation of the Statute of Frauds. See 
his letter. 

Rouvier’s Institutes, section 4328. 

I RAl D, AC Cl DEN 1 or MISTAKE are grounds upon 
which injunctions may be applied for to stay proceedings at 
I .a w. 

Daniels Chancery Practice, Vol. 2, 6th edition, star 
page 1624. 

An injunction to restrain proceedings at Law admits the 
jurisdiction of the Courts at common Law, and the injunc¬ 
tion issues on the ground that they are making use of their 
jurisdiction contrary to equity and good conscience. 

Daniels, cited supra. 

Injunction sometimes stays trial at Law or after verdict 
stays judgment, after judgment stays execution or may stay 
the money in the hands of the Sheriff. 

It is impossible to recount on how many occasions justice 
may require a stop to be put to action at Law. 

Wooddeson’s lectures, Vol. 3, lecture 56, pages 
406-407. 

Story’s Equity Jurisprudence, Vol. 2. section 874-877. 
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1'he object is to prevent an unfair use being made of a 
piocess of a Court at Law, which deprives another party 
of his just rights or subjects him to an unjust vexation or 
injury which is wholly irremediable by a Court of Law_ 

Story above cited, section 875. 

INDEBTEDNESS 

Y\ here no indebtedness exists notwithstanding the judg¬ 
ment, Courts of Equity give a speedy remedy. A full set¬ 
tlement, accord and satisfaction is shown in his letter. 

Story, section 876. 

RULE AS TO FRAUDULENT JUDGMENT 

A judgment obtained by fraud may be impeached, not 
that a judgment may be impeached for fraud. Obtained 
by fraud means an endeavor to alter rights by deception, 
touching motives, or by circumvention not touching motives. 

The first named wrong in the definition, u deception n im- 
P i ies some transaction like an agreement between the wrong 
doer and the party wronged. 

Bigelow on Estoppel, pages 238, 242 and notes. 6th 
edition. 

An injunction seeks to prevent a mediated wrong, bring¬ 
ing suit on quantuno meruct in violation of written agree¬ 
ment was meditated. 

Story’s Equity Jurisprudence, 13th edition, Vol. 2, 
pages 182-183, sections 82-3-4. 

JUDGMENT VOID 

If a judgment was obtained by fraud it is void. 

20th Missouri, page 497. 
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DISTINCTION 

Distinction between a judgment obtained by fraud and a 
fraudulent judgment. The former may be impeached but 
not necessarily the latter. The distinction lies between a 
sham demand and a real cause of action as in this case 
where a frame up was made, in violation of the statute of 
frauds, knowing that everything had been settled. 

In White and Tudor's Leading cases in Equity, page 1333, 
I quote the language of the writer. "It has been justly said 
that where an application is made for relief against a judg¬ 
ment the province of the Chancellor is, to test the conscience 
o) the parties and not the legality of the judgment nor to 
correct errors that may have been committed by the Court. 

In McCurry vs. Robinson, 23rd Georgia, page 324, the 
Court held that the equitable right of a title to land could not 
be set up in a Court of Law and therefore the Court below 
erred in dismissing the Bill in Equity. 

We submit that the agreement signed by McNeill in case 
there was any indebtedness could be enforced by a decree in 
Equity for specific performance which a Court of Law could 
not entertain. 

In Pollock vs. Gilbert, 16th Georgia, page 399, I quote 
the language of the Court. “The general principle in regard 
to injunctions after judgment at Law, is this: that any fact 
which proves it to be against conscience to execute such a 
judgment and of which the party could not have availed 
himself in a Court of Law will authorize a Court of Equity 
to interfere by injunction to restrain the adverse party from 
availing himself of such judgment and the Court of Equity 
will interfere at any stage of the Suit at Law upon a proper 
case being presented.” 

See also W hite vs. Henderson, 40th Georgia, page 
496. 


In Lamb vs. Anderson, Chandler's report for Wisconsin. 
Vol. 1, page 228, the Court says: “Upon the matters al- 


leged in the bill a Court of Equity had jurisdiction over the 
subject matter of the suit at Law and had very properly ex¬ 
ercised it." 

The foregoing case was a suit on a draft, and the strict 
rules of a common Law Court could not receive the evi¬ 
dence of an equitable defense. 

In Young vs. Reynolds, 4th Maryland, 376. The Court 
said: “In all cases where a judgment is obtained at Law 
because certain equities cognizable in a Court of Equity 
cannot be availed of at Law Equity will enjoin the execu¬ 
tion of the judgment until right and justice be done between 
the parties. There can be no principle of Res Judicata ap¬ 
plied in the law Court in such cases.” 

The existence of an equitable defense which could not 
have been made available as a legal defense is sufficient cause 
for an injunction. 

White and Tudor, Leading cases in Equity, Vol. 2, 
page 1328. 

In Ross vs. Harper, 9th Mass, the Court says: “The 
judge who heard the case has decided that the suit at Law 
could r.ot be prosecuted consistently with the equitable rights 
i-t the plaintiff in this suit and must have passed his decree 
upon that finding.” 

In Hollingshead vs. McKenzie, 8lh Georgia, page 459, the 
Court in delivering his opinion says: “It is contended that 
a judgment has been obtained in a suit at Law in which the 
matter alleged in this bill may have been set up by way of 
defense that Equity has no jurisdiction, but the true rule we 
understand to be this, that it is not enough that there is a 
remedy at Law to make such a plea a good bar to a proceed¬ 
ing in Chancery. It must be shown that it was as practical 
and as efficient to the ends of justice and its prompt admin¬ 
istration as the remedy in equity. Besides, frauds and trusts 
are peculiarly within the jurisdiction of the Chancery Courts. 
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STATUTE OF FRAUDS 

The code contains a Statute of Fraud Act, enacted by 
Congress as it is in most of the States, showing that a verbal 
agreement not to be performed within a year comes within 
the Statute when it clearly appears that it was not the in¬ 
tention or understanding of the parties that it should be 
performed wihin the year. 

Cyclopedia of Law, page 200. 

The year runs from the day when the agreement was 
made and not from the day when the performance begins. 

Cyclopedia, Vol. 20, page 198. 

In the case of an Attorney making a verbal agreement 
with an Insurance Corj>oration it was held that his agree¬ 
ment was void as it could not be contemplated that it was 
to be performed within the year. 

5th edition Brown on Statute of Frauds, section 282 

and note. 

A parol contract for personal service for a longer period 
than one year is within the Statute of Frauds and there¬ 
fore void and a void contract cannot be the basis of any con¬ 
sideration. 

Brown cited above, section 272 and Meyer vs. Rob¬ 
erts, 46th Arkansas, page 80. 

Held not evidence to warrant the verdict. 

This Statue of Frauds may be pleaded in Equity. 

Bouvier’s Institutes, section 4328. 

The written agreement, (for the protection of stockhold¬ 
ers from law-suits for exorbitant fees) signed by both the 
plaintiff and defendant to fix in writing the compensation 
for defendant's services prohibits the defendant from bring¬ 
ing any action. 
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In view of the premises we submit that this Honorable 
Court may quite properly reverse the decision of the lower 
Court, vacating the order of the lower Court and reinstate 
the Equity Case, to be heard upon the issue of alleged in¬ 
debtedness, in the meantime staying all proceedings by de¬ 
fendant to collect said judgment. 

\\ e submit, that Equity is shown in the Complaint, and 
that the Order of the Court below dismissing the Equitable 
Action should be vacated and the Equitable Action be re¬ 
instated. 

W e believe that it is a rule of Pleading, that when the de¬ 
fendant moves to dismiss a bill in Equity for want of Equity, 
he admits the allegations in the bill to be true and especially 
when sworn to, he then admits that his letter is genuine as 
well as the written agreement signed by him which prohib¬ 
ited his suing on the qutantum meruit. He admits the state¬ 
ment in his letter which shows that he set up a verbal agree¬ 
ment which comes with the Statute of Frauds, as a consid¬ 
eration to open up a settlement with accord and satisfaction. 

FRAUDULENT JUDGMENT 

may be impeached by moving to vacate it, or bv an appeal 
or writ of error, or may maintain a suit in equity to enjoin 
its enforcement. 

Freeman on Judgments, 4th Ed. Vol. 2, Sec. 334, 

p. 608. 





EQUITABLE DEFENSE 

need not be set up in an action at law, the party may let the 
action at law go to judgment and then file his bill in Equity 
for relief. 

Lorraine et. al., vs. Long, 6 Cal. 452. 

FRAUDULENT JUDGMENT 

When the fraud is made to appear, the judgment will be 
set aside and held for naught. Am not sure but sufficient 
fraud appears to warrant this Court in ordering the judg¬ 
ment vacated. 

Freeman on Judgments, vol. 2, sec. 509 on p. 901. 

Mistake of fact, when made by the Court or one of the 
parties has been successfully employed as grounds for al¬ 
lowing the interposition of Courts of Equity, securing the 
relief of the parties injured. 

Freeman on Judgments, sec. 500. 

Respectfully submitted, 

GEO. S. ENGLE, 
Solicitor in Person. 
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BRIEF FOR APPELLEE. 


PRELIMINARY STATEMENT. 

This is an appeal from a decree of the Supreme 
Court of the District of Columbia, dismissing a bill 
for injunction against the appellee. 

STATEMENT OF CASE. 


The facts involved in action No. 58471, At Law, in the 
Supreme Court of the District of Columbia, as main¬ 
tained by appellee, are fully set forth on pages 9 to 14 



of the Transcript of Record, reference to which is here 

made, and asked to be read and considered as a part 
of this brief. 

ARGUMENT. 

The Court below, on motion, dismissed the bill of 
complaint for lack of jurisdiction and because no 
equitable cause of action was alleged in said bill and 
in so doing committed no error. 

A bare reading of the Record in this case, I think, 
will conclusively indicate that no equitable cause of 
action was alleged by the bill and that the Court had 
no jurisdiction ot the case and therefore I deem it not 
necessary to argue the question at length. 

The appellant in this case (defendant in the action 
at law, No. 58471) had every opportunity to present his 
defenses in the trial of said action at law and availed 
himself of said opportunities by presenting all his evi¬ 
dence to the Court and jury, but failed to satisfy the 

jury of the merits of his defenses and their verdict 
was against him. 

He filed a motion for a new trial which was, after 
due consideration by the learned trial Justice, over¬ 
ruled, reference to his opinion thereon, printed on 
pages 13-14 of the Transcript of Record, is here made. 
The appellant herein (defendant in the action at law, 
No. o8471) appealed to this Court from the judgment 
rendered on the verdict in said law case, and filed the 
required undertakings for costs and supersedeas; 
thereafter he failed to perfect his appeal by filing Bill 
of Exceptions and Transcript of Record, within the 
time allowed by the Rules of the Supreme Court of 
the District of Columbia and this Court; after the 
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time allowed for appeal had elapsed the appellee in 
said law action, by his counsel, filed a motion in this 
Court asking to be allowed to docket and dismiss said 
appeal and said motion was allowed and said appeal 
was docketed and dismissed on October 4, 1917; on 
October 18, 1917, the appellant, in said law action, filed 
petition to this Court praying the Court to vacate the 
order of dismissal and to re-instate said appeal and 
on November 3, 1917, this Court denied said petition 
to vacate and re-instate, and on the same date the man¬ 
date of this Court was duly issued and sent down to 
the Clerk of the Supreme Court of the District of Co- 

1 ull\ the same facts appearing in 
the Transcript of Record on this appeal were pre¬ 
sented to the Court by the petition and exhibits thereto 
attached filed to this Court to vacate the order of dis¬ 
missal and to re-instate the appeal in action at law 
No. 58471, which was denied as above stated. 

After the appeal of said law action No. 58471 had 
been dismissed by this Court the plaintiff in said law 
action demanded payment of his judgment and the 
answer to his demand was the bill of complaint filed in 
this case for injunction. 

I respectfully argue that the occasion for the exer¬ 
cise of equitable jurisdiction enjoining further pro¬ 
ceedings in actions at law has become obsolete and has 
practically disappeared because, either through stat¬ 
utes or through judicial action, the Courts of law have 
acquired and constantly exercise their powers to grant 
new trials, wherever from the wrongful action or 
omissions of the successful party or from accident or 
the mistake of the other party, or from error or mis¬ 
conduct of the judge or the jury, there has been a 
failure of justice. In other words, the power of the 
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law Courts to set aside verdicts or judgments are so 
ample as to meet the requirements of Equity and Jus¬ 
tice A court of equity, in general, no longer assumes 
control of a legal judgment for the purposes of a new 
trial or any similar relief. 

Pomeroy’s Equity Jurisprudence, Vol. 4, Third 

Edition, Sec. 1365, page 2709, and cases there 
cited. 

“ A rr ? f . Cquity win not > at the instance of 
the defendant in an action at law, enjoin the exe¬ 
cution of a judgment against him in' that action 
from which judgment he took an appeal, which he 
aftei wards abandoned, on the ground that error 
was committed in the exclusion of evidence on he 
trial of such action.” 

Harlan v. Morgan, 44 App. I). C. 332. 

“~So fact tried by a jury shall be otherwise 
examined in any Court of the United States than 
according to the Rules of the common law ” 

tion Amendment of the Federal Constitu- 

In view of the provisions of the above constitutional 
amendment, it is respectfully submitted that a court 
vo ','r •' laS n<) . J u i'istliction to enjoin a judgment on 

t 7 an , a 7 ,on f 4 law - This question was raised, 

App U.C^S’ m CaSC ° f Talb0U V - Pickf0rd ’ 36 

To warrant the intervention of a court of equity to 
lestram the enforcement of a judgment at law, it is 
necessary for the defeated party to show sufficient new 
evidence pertaining to an issue in the case to conclu- 
siu,., indicate that, upon a new trial of the case, he 
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would unquestionably prevail or show something mani¬ 
festly unconscionable for his successful adversary to 
enforce the judgment. 

Pick ford v. Talbott, 225 U. S. 651. 

i 4 The rule that courts of equity have no juris¬ 
diction to grant relief where plain and adequate 
remedy can be had at law is most closely adhered 
to in all the United States courts, in accord with 
the provisions of the Constitution establishing the 
distinction between law and equity and preserving 
the right of trial by jury. 

The mere assertion of an equity will not sustain 
a bill; but the case stated must show sufficient 
equity by the allegation of facts to satisfy the 
court that there is an equitable element involved 
that cannot be availed of at law.” 

Hess v. Horton , 2 App. D. C. 81. 

44 A party has no right to come into a court of 
equity for relief, if he has a good defense at law, 
and can not show some clear, equitable ground for 
his application.” 

Pechstein v. Smith, 14 App. D. C. 27. 

4 4 If it should appear that parties seeking equit¬ 
able relief from the execution of a judgment at 
law had failed to use such a degree of diligence as 
is requisite in the ordinary business of life, the 
Courts will deny such relief. 

Pickford v. Talbott (S. C. D. C.), 37 W. L. R. 311. 

As heretofore incidentally mentioned, the facts pre¬ 
sented by this appeal were presented to the Court by 
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petition at the October term, 1917, of this Court in Ap¬ 
peal case No. 3128, Docket No. 7 of this Court, entitled 
“George S. Engle and American Elementary and Elec¬ 
tric Company, a corporation, Appellants v. Robert II. 
McNeill, Appellee,” and by this Court, in that case, 
adjudicated, and upon that adjudication it is respect¬ 
fully urged that the facts and questions of law pre¬ 
sented on this appeal stand res judicata. 

I respectfully urge, therefore, that in any view which 
may be taken of the matters and things presented on 
this record, the decree of the Court below denying the 
writ of injunction and dismissing the bill was rigid 
and should in all things be affirmed. 

James W. McNeill, 
Attorney for Appellee. 






